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■0,S* Departojeiit of J.^stke 



William /- Leone 

Acting United States Attorney 
District of Color ado^ 



1225 Seyenieentk Street SuUe 70Q 
Seventeenth Street Plaza 
Denver, Colorado 80202 



fsQS) 454^100 
(FAX) (BOB) 454-0400 



June 1,2005 

Arm England^ Esq, 
Assistaiit Federal Public Defender 
633 Seventeenth Street, Suite 1000 
Denver, Colorado 80202 



Via Facsimile and Hgnd Delivery 



^^: ^^^jy^ 



Fll ET^ 
1. Lm lamtt §s^ 

FEB mm 



Re: UnifBd States ]/, Mc/ce///l\/netfe /<e//v, 04-G^<Sf^B 
Dear Ms. England; 



MANCYIVIAYER WHJTTfNGTON, CLERK 
0;S,DfSTR]CTCQURT 



This; letter sets forth the full and coniplete; plea offer to yoiir client, Nicicelli Lynette Kelly. This 
offer is binding only upon the Criminal Divisions of the United States Attorney's Offices for the 
Distnet of Colorado and the District of Columbia (hereafter "the govenment" or ''the USAOs"). 
This: plea offer will expire on June 10, 2005. Upon, receipt, the executed letter will itself becorae 
the plea agreement. The tejms of the offer are as follows: 

1, Charges : Ms. Kelly agrees to plead guilty to Counts 5 and 10 of the Indictment, 
chaining violations of 18 U.S.G.§§ 1343 (WireFraud) and2 (Causing Acts To Be Done): Sis 
understood that the guilty pleas will be based on a factual admission of guilt to the Q:genses - 
charged, to be made before the Court by Ms. Kelly, and will be entered m accordance with 
Federal Rule qf Criminal Procedure 11. Ms- Kelly agrees thatthe attaehed -^Statenient of the ■ 
Offeiise" fairly and accurately describes Ms,' Kelly's acliohs and involvement in the offense. It is 
anticipated that contemporaneous with the execution of this plea letter, Ms., Kelly will adopt and 
sign the ^^Statement of Offe^ase" as a writtm proffer of evidence, 

2. Potential penalties, assessments, and restitutiaii : Ms. Kelly understands that 
die maximum sentence that can be imposed |br each count of conviction is 5 years of 
imprisonment,^ a fine of $250,000, or a fine of twice the pecuniary gain or loss pursuant to 1 8 ■ 
U.S.C, § 3571(d), a, $100 special assessment, a three-year term of supervised release, an order of 



^ By statute enacted July 30, 2002, the statutory maximum penalty for violations of 18 
U.S.C. § 1343 (wire fraud) were increased to 20 years incarceration or $2,000,000 fine, or both. 
However, due to the dates of Ms. Kelly's offense conduct and expost facto considerations, the 
parties believe that the relevant statutory maximum penalties described above (/.^, , 5 years 
incarceration, etc.) will apply to this case. 



^f0^;^St^~^;Wpi}^ 
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■restitution, aad aii bbligatioiito pay any applicabte interest or pmaltieS: on fities or restitatioiiiiot 
timely made/ Notwiis^andiiig the maximum sentence, Ms. Kelly understands thai the. sentence 
to be imposed ill this case will be det^rnliiM^lp#®gbrt, guided by the fe^tors^^xiumeratedia 
18 U:S,C, § 3553(a), including a consideration of the guidelines and policies promulgated by the 
XMted States Sentencing Guidelines Commission, Guidelines Manual (2004) (hereinafter / 
"Sentencing Guidelines** or *TJ.S,S.G-"). Ms, Kelly understands that this sentence, including the 
applicable sentencing guideline range, will be determined solely by the Court, and the 
government cannot arid does not make any promises, representations, or predictions regarding 
what sentence: the Coirt will impose. Ms. Kelly further understands that if the Court imposes a 
sentence greater than that provided in the: Sentencing Guidelines range as determined by the : 
Court, or which is in any other way unsatisfactory to her, she cannot move to wiliidraw her guilty 
plea. 

: 3 . %;■ Federal Sentencing Guidelines : The parties agree that the following Sentencing 
■ ■^■^'■■■' M Guideline S'ectibna apply: ■ 

§2BL1 

(a) Base Offense Level 6 

(b) Specific Offense Characteristics 10 

Loss between $120,000 and $200,000; 

No olher victim, or role related adjustments 

::i:/ Total Ofienise Level- 16 

§3ELl(b) 

Acceptance of responsibility -3 

Total Adjusted Offense Level = 13 

Your client and this Office agree that a sentence within the sentencing range determined pursuant 
to the United States Sentencing Guidelines as set forth in this paragraph would be a reasonable 
sentence for defendant Kelly ia &is case. In the event that this plea offer is either not accepted 
by Ms. Kelly , or is accepted by Ms. Kelly but the guilty plea is either rejected hy the Court or 
subsequently is withdrawn, the parties will not be bound by the proposed interpretations of 
applicable Sentencing Guidelines provisions contained herehi, 

4, Financial Arrange m ents : Ms. Kelly agrees that prior to or at the time of the 
sentencing, she- will dehver to the Clerk's OfGce, United States District Court for the District of 
Columbia, a certijSed check in the amount of $200.00, to cover the special assessnrient, as 
required in 18,U.S.C. § 3013. Ms. Kelly also agrees to pay restitution in the amount of 
$126^175.00, as to which amount Ms, Kelly may be jointly and severally liable with Mr. Bernard 
Miller. Ms. Kelly also agrees to provide a full and complete accounting of all assets, real or 
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tangible, heldby her or in any bflier name for her benefit, and, to that end, to submit a standard 
form 500 (Finandai Statement of Debto4..^^^^ 

■ 5. • Waiver of Rifffats: Federal Rule of Criminal Procedure, U (i) 9ad Federal Rule of 
Evidmce 410 hmit the admissibility of statements made in tiie course of plea proceedings or plea 
discussions in both civiland criminal proceedings, if the guilty plea is later withdrawn. Ms., 
Kelly expressly warrants tliat she has discussed these rules with her counsel and understands 
them., Ms. Kelly yoiuntarily waives and gives up the rights enumerated in Federal Rule of 
Criminal Procedure 11(f) and Federal Rule of Evidence 4 10. Ms. Kelly understands and agrees 
that any statements she makes in the course of her guilty pleas or in coimection with this plea 
agreement are admissible against her for any purpose in any criminal or civil proceedingi if the 
guilty pleas are subsequently withdrawn. 

6.0. Government Concessions: In exd^anfa for li(>r gnil^pl^g ti.^ ^ny^nnn-^^it 

agrees nbtlpbppose a three-level adjustment for acceptan^ 

U.S.S.G. §#El,l(b), provided thatMs. Kelly continues to show her acc^tance of responsibility, 

as set fbiSin TJ\S.S,G. § 3E1.1, byr (a) cooperating^ 

answeringaU material questions truthfiilly and providing all financial information requested); 

(b)cooperk&gMlyamdtruthiully with die Court in any proceed!^ arising from thiis matter; 

(c) complying with the other provisions ofthis agreement; and (d) abiding, by the concEtionsset 
' for hera^elease by the Court Also, subject to other paragraphs in, this agreement,; Ihe government 

wilIn.ot bring any additional criminal charges against Ms. Kelly in the United States District 

Coirt for tiie District of Columbia or the Superior Court of the District of Columbia for the 

offenses outlined in the attached Statement of Offense. This agreement not to prosecute Ms. 

Kelly does not extend to federal or local crimes of violence as those terms: are defiiied in 1 S 

U.S.C. §: 16 and D.C. Code § 23-133 1(4). It is understood that the United States has no 
: evidence, as of the date ofthis agreement, of any crimes of violence involving Ms. Kelly. . ' 

7. Rnie 20 Transfer: The parties anticipate that Ms. Kelly wiU request, and the 
government will seek to facilitate, Ihe transfer ofthis case from die District of Colorado to the 
District of Columbia for the purposes of plea disposition and sentencing,,.pursuant to Federal 
Rule of Criminal Procedure: 20. 

8. BondCondttions: Ms. Kelly understands that the Court is not obligated to 
follow any recommendation Of the. government regardmg bond status and that the final decision 
regarding her bond status or detention will be made by the Court, The Court's decision in these 
regards is not grounds for wfhdrawai from this agreement. 

9- Reservation of Allocation : The goyemment reserves its frill right of allocution, 
including, among other things, the right: (a) to inform the presentence report writer of any 
relevant facts; (b) to' dispute factual inaccuracies in the presentence report and to contest any 
matters not providedfor in this plea agreement; and (c) to set forth at sentencing and at any 
proceedings before the Bureau of Prisons all of its evidence with respect to all of Ms. Kelly's 
criminal activities, subject to the provisions of Ihe following paragraph. 
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If in this plea, agreement lie govenmient has agije^^ 
recQinkreiiding to the. sentencing judge a fp^ 

government reserves the ti.ght to fiill allocittidn in any post-sentence litigation in order to defend 
the sentencing judge's ultimate decision on such issues. 

, 10- Waiver of Appeal: Ms, Kelly is aware that federal law, specifically 18 y.S.,C. 
§ 3742, affords, her the rigbjt to appeal her sentence. Ms. Kelly is aware that the, p?a±tes' 
calculation of the sentencing range under the Sentencing Guidelines is not a promiseof the 
sentence to be imposed on her and is not binding on the Court, Knowing that, Ms. Kelly waives 
&e right to appeal her. sentence or the manner in which it was determined pursuant to. 18 U.S.C. 
§ 3742, except to the extent that (a) the Court sentences Ms. Kelly to a period of imprisonment 
longer than' the statutory maximum or (b) the Court departs upwsrd from the applicable 
Sentencing-prndeline range pursuantto the provisions of U.S.S.G. § 5K2, or otherwise imposes a 
sentence higher than the applicable Sentencing Guideline range as determined by the Coiirt. 
Furaier,M^elly reserves her right to make a collateral attack upon hersentenceprffsuant to 28 
U.S,G. § 22S5 if new aiid currently unavailable information becomes fcaown to her. In agreeing. 
to this waim, Ms. Kelly is aware that her sentence has not yet been determined by theCoifft. 
Realizing tte uncertainty in: estimating what sentence the Court will ultimately impose, Ms, 
Kell5|knowihgly and willingly waives her right to appeal the sentence, to the extent noted above, 
in exchange for the concessions made by the government in this agreement Seela re Sealed 
Caseg283F.3d349,355m.C, Cir.>. cert, denied. 537 IIS. 891 ClOQ?) 

1[1; Breach of Agreement: Ms. Kelly agrees thatifshe fails to comply with any of 
the provimons of this plea agreement, makes false or misleading statements before the Court, 
conmdtsiny further crimes, and/or attempts to withdraw the plea, the government will have the 
right to characterize such conduct as a breach of dns plea agreement Moreover, if during an 
investigation; or prosecution Ms. Kelly should commit perjury, fcnowingly give any false 
statement, cornmit any act of contempt, or obstruct justice, the government may prosecute her for 
these, offaises to the fiiEest extent provided by law. In the event of a breach of this agreement, 
(a) the g^veroment will be free from its obligations mider the agreement and may take whatever 
position It believes ^propriate as to the sentence andthe conditions of Ms, Kelly's release (for 
example, should Ms. Kelly commit any conduct after the date of this agreement that would form 
the basisi for an increase in Ms. Kelly's offense level or justify an upward depsnture - examples 
. of which include but are not limited to, obstruction of justice^ failure to appear for a court 
proceedihg, criminal conduct while pending sentencing, and false statements to law enforcement 
agents, a probation officer, or Court - the government is free under this agreement to seek an 
increase in the offense level based on that post-agreement conduct); (b), Ms. Kelly will not have 
the right to move to withdraw the guilty plea; (c) Ms. Kelly shall be ftiUy subject to crimirial 
prosecution for any other crimes which she has committed or might commit, if any, including but 
not ^iimited to .perjury and obstmction of justice; and (d) the government will be free to use 
against Ms. Kelly, directly and indirectly, in any criminal or civil proceeding any of the 
information or materials provided by her pursuant to this agreement. 

In the event of a dispute as to whether Ms. Kelly has breached this agreement, and if Ms. 
Kehy so requests, the matter shall be submitted to the Court and shall be resolved by the Court in: 
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■.an appropriate proceeding at which my infonnation provided to titie government pnor to, d^ing;: 
or after the .execution of the plea agreem&|,shall.be .atoissibl^ and at which the government 
shall have the burden to establish a breacn by a pr^ohaerance of the eyidence. . 

IZ: TJSAOs Crtmiaal Divisions Bound : Ms. Kelly understands that this agreement 
iS: binding^pnly upon the.Criniihal Division of the United, States Attorney's OfScefbr the Districts ■ 
of Colorado ^^ Colxmibia, This agreement does not bind the Civil Division of these Offices or 
any other United States Attorney's Office^ nor does it bind any other^ state, local, or federal 
prosecutor. It also does not bar or compromise any civile tax, or administrative claim pending or 
that may be made against Ms. Kelly. 

13. Complete A g reement : . No other agreements, promises, understandings, or 
representafions'have been made by theparties or their counsel than those^ contamed in wilting 
herein, nor^ni any such agreements, promises, understandings^ or representations he made 
unless cori#itted to writing and signed by Ms. Kelly^ Ms. Kelly's counsel, and an Assistant 
United States Attorney for the District of Columbia and the^ 

^ If tie foregoing terms arid conditions are satisfactory, Ms. Kelly may indicate her assent; 
bj^sigrdngAe agreement in the space indicated below and returning the original to me once it has 
been signed by Ms. Kelly and her counsel. 

, Sincerely yours, 

ii>lNETH L. WAJNSTEIN" 
UNITED S'L/JrfES AT2XSKEY 



By: 





ANTHONY M.AtEXIS 
Assistant United States Attorney 



WILLIAM J. LEONE 

ACTING UNITED STATES ATTORNEY 

DIS^f^IST OP COLORADO- 




By: \jd*^iCljQ^ 

PATRICL^ W. DAVIES 
ASSISTANT U. S. ATTORNEY 
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.1 have read this: plea agreement, consisting of C^ pag^s^ and liaye.:discnssed it with my 
attorney, Aim England^ Esquire. I flilly iinjderst|p^^,t^^^ agreement and agree to it without 
reservation. 1 do this- voluntarily, and of my bwii, free will, intending to be legally bound. No 
threats have been made to me nor am I under the influence of anything that could impede my 
ability to understand this agreement &lly, I am pleading guilty because I am in fact guilty of the 
offense(s) identified in paragraph one. 

I reafSrm that absolutely no promises, agreements, understanditigs, or conditions have 
been made or entered into in connection with my decision to plead guilty except those set forth in 
this plea agreement, I am satisfied with the legal services provided by^my attorney in connection 
with this plea agreement and matters related to it 



Date; 





NICKEIIJLYNEfTSlKiEti; 
DEFENDANT, 



(^ 



:::. J Jiate read each: of the y^ pages constituting this plea agreement, tevien^^ed them with 

my client, and discussed the provisions of the agreement with my clientj fully. Inese pages 
: accurately and completely set forth the entire plea agreement- ^ I concur in my client^s desire to 
, plead guilty as set forth in this agreement. 




7^""^^ ^-^ 




Date: ^/ J'O/o^ k.. ^^M^ 

M>T0KSETF0K'THEt5EI^ilDANT 




